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your p r e s e n ce , p l e as e . Th a n k you . Senator L a b e dz , wou l d yo u
r ecord you r p r e se n c e , p l e ase . Senato r Rob a k , r e co r d you r
p resence , p l e as e . Sen at or Be r na r d - S te v e n s . S enato r Ch am b e r s ,
w ould y ou r ec o r d y o u r p r e s e n ce , p l e a s e . Thanks . We ' r e l ook i n g
for Senator Lynch, Senator Owen Elmer, Senato r Pet e r s o n , Senato r
Pi r s ch . Sen at o r Kri s t e n s en , r ec or d y ou r p r es en c e , p l e as e .
Thank you . Okay , we' re looking for Senator Bernard-Stevens is
all. Senator McFarland, shall we go ahead with your roll call
vote?

SENATOR McFARLAND: That would be fine.

PRESIDENT: A l l r i gh t . The question is the advancement of the
b i l l . Mr . C l e r k , p l e ase .

( LERK: (Roll call vote taken. See page 297 of the Legislative
Journa l . ) 21 aye s , 25 n ay s , Mr . President, on the advancement.

PRESIDENT: LB 180 fails to advance. Mr. Clerk, do you have
anything for the record, please?

CLERK: Ye s , M r . Pr e s i d en t , I d o .

PRESIDENT: The c al l xs r ai s ed .

CLERK: Mr . Pr e s i d en t , new ba l l s . ( Read by title for the f ir st
t im e LBs 600 - 64 7 . See p ag e s 298 - 3 08 o f the Legi.slative
Journa l . )

Mr. President, in addition to those items, I h - v e he ar i ng n ot i c e
from the Natural Resources Committee, s igned b y S e n a t o r Schmidt.
Notice of hearing from the Revenue Committee. That i s s i gn ed by
Senator H a ll. Notice of hearing from the Government Committee.
That ' s = igned b y S e n a t o r B a a c k .

Mr. President, that's a l l t ha t I h av e at t h i s t i me .

PRESIDENT: W e wi l l p r og r e ss on t o L B 190 .

CLERK: Mr . Pr e s i de n t , LB 190 wa s a b a l l t h at w as i n t r odu c e d
Senator Wxthem. ( Read t i t l e . ) Th e b a l l wa s i n t r od uc e d o n
January 9, referred to Education, advanced to General File. I
have no amendments to the bill, Mr. P r e s > d e n t .

PRESIDENT: ( Gavel . ) Sen a t o r Wi t h e m , j u s t a moment, maybe we
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M arch 3 , 19 8 9 LB 74, 9 1 , 1 1 6 , 20 8 , 23 8 , 26 3 , 267
2 73, 344 , 4 7 1 , 6 2 8
LR 38-41

SPEAKER BARRETT PRESIDING

SPEAKER
a re w i t h
working
Clarence
Chaplai n

CHAPLAIN ZWETZIG: (Prayer o f f e r e d . )

SPEAKER BARRETT: Thank you, Chaplain Zwetzig. W e hope you c a n

BARRETT: (Recorder not activated) ...hearty souls who
us this morning as we convene this last day of the
week. Ou r op en i n g p r aye r this morning by Chaplain
Zwetzig of Bryan Memorial Hospital, h ere i n L i n c o l n .
Z wetzig .

come back again. Roll call.

CLERK: I have a quorum present, Nr. President.

SPEAKER BARRETT: Th a n k yo u . Any corrections to the Journal?

CLERK: No corrections, Nr. President.

SPEAKER BARRETT: Any 'messages, repor t s , or annou n c e ments ; ~

CLERK: Mr . Pr es i d en t , a communication from the Governor to the
Clerk . ( Read . Re : LB 74 , LB 1 16 , LB 208, L B 2 3 8 , LB 263 ,
LB 267 , L B 27 3 , LB 34 4 . See p a ge 9 60 o f t he Legislative
Journa l . )

Mr. President, resolutions LR 38 and LR 39 adopted yesterday are
r eady f o r yo u r s i gn a t u r e .

Mr. Pr e s i d e n t , y ou r Committee on Government, Ni l i t a r y and
Veterans Affair, whose Chai r i s Sena t or Baack, t o whom was
referred LB 471 i n structs me to report the same back t o t he
Legislature with the recommendation it be advanced t o Ge ne r a l
File, LB 628 Gen eral Fil e w i t h am e ndments , L B 91 i nde f i n i t e l y
p ostponed , t ho s e s i gned b y Sen at o r Baac k a s C hair . (See
pages 960-61 of the Legislative Journal.)

Mr. President, I have two study resolutions, both introduced by
S enator Rod J o h n s on . ( Read b r i e f ex p l an a t i o n o f LR 40 . ) That
will be r e ferred t o R e fe r e n c e . ( Read br i e f exp l a n a t i o n of
LR 41. ) Th at , t o o , will be referred to the Exec Board. (See
pages 961-62 of the Legislative Journal.) That is all that I
h ave, N r . Pr es i de n t .

SPEAKER BARRETT: Thank y ou . Wh i l e the Legislature is in
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N arch 14 , 198 9 LB 182, 3 4 0 , 4 3 2, 4 83 , 586 , 62 8, 68 3
714, 7 33 , 77 9 , 78 3 , 78 5 , 78 6

Judiciary Committee rep orts LB 182 t o Gene r a l F i l e with
amendments, LB 483 General File with amendments. Those are
s igned b y Sen at o r Ch i z ek . Revenue Committee reports LB 779
indefinitely postponed, " B 783 indefinitely postponed, LB 785 ,
LB 786, all indefinitely postponed. Thos ar e s i g n e d by Sen a t o r
Hal l a s Ch ai r . ( See pages 1 1 4 4 - 4 5 o f t h e Leg i s l at i ve Jou r n a l . )

I have a Rul e s Co mmittee report, Mr. President, regarding
proposed rules change offered earlier this s essi o n .

Judiciary gives notice of confirmation ' . eari n g .

S enator Wesely has amendments t o LB 733 , Sen at o r Conway to
LB 340 to b e p rinted and Sen ator Robak t o LB 6 28 . (See
pages 1 1 4 6 - 4 7 of t h e Leg i s l a t i v e J ou r na l . )

Nr. President, Senators L andis, Schellpeper, Good rich and
Barrett would move to raise LB 683 and Senator Wesely would more
to ra i s e LB 4 32 , b ot h t h os e wi l l be l a i d ov er .

S enator K ristensen w ould like to add hi s name to LB 586 as
c o- i n t r od u c e r and Sena t o r C o n way t o LB 714 . ( See page 1 1 4 8 o f
t he Leg i s l a =i v e J ou r n a l . ) That i s a ll th at I have,

SPEAKER BARRETT: Th a nk y ou . Senator Wehr b e . n , w o u ld you care
t o ad j o u r n u s ?

SENATOR WEHRBEIN : Su r e , I can handle thzs. Nr. Chairman, I
move we adjourn u n til to morrow morning a t ni n e o ' clock on

Mr. Pr e s i den t .

N arch 1 5 .

SPEAKER BARRETT: Th a n k y ou . You' ve h e a r d t he motion. Th se in
favor say ay e . Opp o sed n ay . Ayes have it, motion carried, we
a re a d j o u r n e d .

i ~
I

Sandy R n
c­Proofe d by :
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p roceed t o c l o se .

ard Senator Landis asked if I would close.

SPEAKER BARRETT: I f Senator Landis has no objection, please

SENATOR SCHINEK: Th a nk y o u, Nr . Speaker. I would like to very
s impl y say t ha t I t h i nk t h i s i s a good bill, both for consumers
and for bankers. It puts loans on a more business like b asi s ,
it lets everybody know exactly what the terms a re s o t ha t t h e r e
cannot be any misunderstandings. And I t h i nk r ea l l y i t i s to
protect maybe teat unsophisticated borrower. LB 606 w i l l , o f
course, apply to those loans over $25,000, will no t app ly to
home loans. But I think those are the amounts that frequently
the l o a n s ar e ove r a period o f yea rs, s ometimes t he l oa n
officers at t he bank are no lo nger th e sam e people that
originally made the terms of the loan, and people's memories get
fuzzy after a time. I t h i n k t h i s b i l l wa l l h el p pu t t h i s o n a
more professional, b u siness l ake k i n d o f p l ane . I wou l d u r g e
your s up p o r t f o r I .B 60 6 .

SPEAKER BARRETT: Thank you. The question is the a dvancement o f
L B 606 t o E & R I n i t i a l . All in favor vote aye, o pposed nay.
Record , p l ea se .

CLERK:
LB 606.

3 1 aye s , 0 na ys , Nr . Pr e s i d en t , on the advancement of

SPEAKER BARRETT: LB 606 i s advanced. Anything for the r eco r d ,
Nr. C l e r k ?

CLERK: Not at this time, Mr. Pres i d e n t .

SPEAKER BARRETT: Pr o c ee d t he n t o LB 628.

C ERK: LB 628, offered by Senators Robak and Schmit. (Read. )
T he b i l l was i n t r odu ce d on J an u a r y 19 , r e f er r ed t o the
Government Committee, advanced t o Gene r a l F i l e . I h av e
committee ame ndments pending by the Gov ernment C ommittee,
Mr. P r e s i d e n t .

S PEAKER BARRETT: Cha i r m a n B a a c k , on the committee amendments .

SENATOR BAACK: Yes , Mr . Speaker an d memb e r s , the committee
amendment i s q u i t e s i mp l e . It was an ame ndment that was
proposed by S e n a t o r R o b a k when she came into the hearing. The
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this amendment.

bill, as you will notice, as it was originally written, it deals
with the notice requirement for entities which fall under the
public meetings law. The public meetings law, r ight n ow , say s
that you have to give reasonable notice. Reasonable was not
defined in present statute. The bill as it originally came in
said that reasonable would mean publication at least three days
prior to the meeting in a legal newspaper published o r w i d e l y
circulated in the county in which the entity maintains its
principle office. That's the way the. ..it originally read. The
committee amendment, what it doe s is it keeps t h i s as a
reasonable way of pr oviding notice, but it alsos ays that y o u
can also...the reasonableness test is as we have it i n c u r r e n t
law also. This does not say that this is the only way that you
can publicize your meeting. It says that you can do it in other
methods, but it has to pass the reasonableness test that we have
in current law. With that, I would just urge you to adopt the
amendment. I think it more clearly spells out the intent of the
legislation. Sen ator Robak is the one that introduced this
amendment, so I think it more clearly defines what the bil l i s
really meant to do. With that I would just urge you to adopt

SPEAKER BARRETT: Thank you . Discussion on t he committee
amendments'? An amendment to t he co mmittee amendments,

CLERK: Mr. President, Senator Robak would move to amend the
committee amendments. (Robak amendment appears on page 1147 of
t he Legi s l a t i v e J o u r na l . )

SPEAKER BARRETT: Sen a t o r Ro b ak.

SENATOR ROBAK: M r . Sp e a ker , members of the Legislature, this is
a technical amendment to reinstate three words cu r r e nt l y i n
statute that the committee amendment strikes. The amendment is
f ound on page 1147 o f t h e Journal. In lines 16 and 1 7 of
p age 1, you wi l l see " t o t h e p u b l i c " stricken. This amendment
insert s " to the publ i c " on l ine l . . .o n p age 1 , l i ne 8 , a fter t h e
word "meeting" . I offer this amendment because Media Nebraska,
which is i n su pport of this bill, has expressed concern that
without the phrase " to the pub l i c " p u b l i c b odies may fail t o
d irect t he publ i ci z e d notice to the public. The phrase was
initially removed in lines 16 and 17 because the current law can
be read to require actual personal notice to each member of the
p ublic , wh i ch ne ve r was the intent. So this amendment

M r. Cle r k .
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reinstates the phrase to a more appropriate place in the statute
which re quires pu blicized notice . Since the committee
amendments become LB 628, I'd like to explain the purpose of
LB 628 at this time. LB 628 provides a definition in statute of
what constitutes reasonable advanced publicized notice for
public bodies under the open meetings law. At present a public
body must provide reasonable notice, by a method designated by
each public body. LB 628 leaves the current law intact, but
p rovides a n opt i o na l def i ni t i o n of reasonable notice to mean
publication at least three days prior to the meeting in a legal
newspaper in the county where the principle office is located;
or, if there is no such paper, in any l e g a l news paper widely
circulated in the county. Many of you have received letters
from your city councils indicating that LB 628 would cost them a
great deal of money, because they do not, nor do t he y e ve r wan t
t o p u b l i s h me e t i n g not i ce s . These letters address the green

opy o f t he bi l l , whi ch the committee amendments r ewri t e
e nti r e l y . The l obby i s t f or t he L e a gue o f Muni c i p a l i t i e s , Ly n n
R ex, assisted in t h e drafting of committee amendments to
eliminate concerns of small towns across Nebraska. The small
public bodies can continue to post notices in the city hall and
county courthouse bulletin boards under the committee amendment.
However, that type of notice may not pass judicial muster if the
public bod y i s cha l l eng e d . The issue of what constitutes
reasonable advance public notice has indeed been challenged i n
the c o u r t s. LB 62 8 i s nec e ssary because of a federal district
judge ruled, in December of 1988, that notice publ i s he d i n a
l egal ne wspaper w a s not r easonable adv a nc e pub l i c notice .
Unfortunately the judge did not define what w as reasonable .
Reasonable h as not been adequately interpreted in case law.
I B 628 is necessary to make a legislative statement that notice
published in a le gal newspaper,three days in advance of the
m eting, is reasonable. In the absence of legislative guidance
t he court can set t h e standard. If the court rules that
reasonable notice was not provided, even if the noncompliance is
unintentional, whatever action was taken by the public body can
be declared void. Given such a severe sanction there should be
no room for uncertainty regarding the meaning of the statutory
notice requirement. LB 628 will remove the uncertainty which
currently exists for all agenda items at all public meetings at
all levels of state government. Gee, it got quiet all of a
rudden. I ask your support of the committee a mendment and o f
the bill itself.

SPEAKER BARRETT: Thank you, Senator Robak. D iscussion on t h e
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f u r t h e r ?

discuss the committee amendments?

amendment to the amendment. S enator B a a c k .

SENATOR BAACK: Ye s , Mr . S peak e r and members, I have no problem
with this amendment to the amendment at al l. The committee
meant to put it in, it was just...we inadvertently left it out.
There is no problem with this amendment a- all.

SPEAKER BARRETT: Th a n k y ou . Any o t h e r d i s c u s s i o n? I t n ot , any
closing comment, Senator Robak?

SENATOR ROBAK: I j u s t u r ge t h i s bi l l be advanced.

S PEAKER BARRETT: Th a n k yo u . We are on the ad o ption of the
amendment to the committee amendments. All in favor vote aye,
opposed n ay . Mr . Cl er k . Mr. C l e r k , r ec or d .

CLERK: 29 ay e s , 0 n ay s , Mr . President, on adoption of Senator
Robak' s a mendment .

SPEAKER BARRETT: The amendment to the amendment is adopted. To
the com mittee amendments again . Sen at o r Baack, an y t h i ng

SENATOR BAACK: Mr . Spe a ke r , I don't think so. I have e x p l ai n e d
t hem and Sen a t o r R o b a k h a s, and thel do become the bill. With
that, I'd just urge the adoption of the comm ttee amendments.

SPEAKER B A RRETT : T han k y ou . Senato r La mb , w o u l d y ou care t o

SENATOR LAMB: Y es, Mr. President, just briefly. Question of
S enato r Ba a c k .

SENATOR BAACK: Yes .

SENATOR L A MB : I be l i ev e t h i s b i l l . . . I ' v e h ad a n umber o f
letters from local o f f icials t ha t we r e con cer n e d about t h e
o r i g i n al b i l l be cau s e w e e k l y ne w s paper s are not flexible enough
to accommodate the three day notice r equi r e ment . Now, a s I
understand the co mmittee amendment though that co ncern is
alleviated, is it not, in that that is either/or. They ca n u se
the notice requirements that they now a re u i n g , o r t h ey c an u se
the newspaper. Is that correct?

S ENATOR BAACK : Ye s , Sena t or Lam b , t ha t ' s absolutely correct.
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As the bill was originally written that was the only way t h ey
could d o i t .

SENATOR LAMB: I see .

SENATOR BAACK: And t h i s says that you' re...however you do it,
it still has to meet the test of reasonableness, i f y o u end up
in court. But they can continue to do it the s ame way t h a t
they' re d o i n g n o w . Yes.

SENATOR LAMB: So that should alleviate the c oncern s t h at t ho s e
local officials had out there in regard to thxs bill.

SENATOR BAACK: I t hi nk i t s ho u l d , y e s .

SENATOR LAMB: Tha n k y o u .

SPEAKER B A RRETT: Any o t h e r d i s c u s s i on ? Shal l t h e c om m i t t ee
amendments be adopted to LB 628? Those i n f av o r v ote ay e ,
opposed n ay . Reco r d , p l e ase .

CLERK: 35 ay es , 0 n ay s , Mr . Pres i d e n t , on t he adoption of the

SPEAKER BARRETT: The committee amendments are ad o p t e d . To t he
bill as amended, Senator Robak.

SENATOR ROBAK: I move the bill be advanced .

SPEAKER B A RRETT: Thank yo u . You hate heard the motion to
aavance t h e b i l l . Discussion? S enator We -ely.

SENATOR WESELY: Th a n k y o u, Mr . Speaker , m e mbe rs. Some of y ou
may h a ve r e ad r e cen t l y a i c o i n Jo n a ed i t o r i a l r ega r d i n g
t hi s p i ece o f l eg i s l at i on and the history o it . I t h i n k we a l l
need to...perhaps after I get a c hance I ' l l s end ar oun d a co p y
of that. The background of this bill was kind of unfortunate.
I t d e al s wi t h Nu c or Steel's lawsuit against NPPD a g ai n s t
overcha r g i n g t h em, somethin g l i k e a $ 4 . 4 mi l l i on j ud gm en t t h at
was gr a n t e d i n Dec e mber of 1988. P art of their argument on that
case was they got inadequate notice about rate increases. The
notice that wa s provided by NPPD, up until I guess r ecen t l y ,
t hei r i d ea o f pub l i c not i c e w a s t o r u n a l ega l no t i c e xn t h e
Columbus T e l e ram about upcoming meetings. Well N PPD o b v i o us l y
affects more thar. Columbus, Nebraska, x t ' s i n 8 7 o f t he 9 3

committee amendments.
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counties of this state. And to think that adequate public
notice in their mind of their meetings was to let the ~g @ gg
g~ gZ@g run a little notice, in my mind is a total breech of
public trust. And obviously the court agreed with that and
awarded against NPPD. Well that court action is leading to this
p iece o f l egislation;;nd definitely we need to do s omething
about this problem. I, for one, plan not to try to further
amend this legislation. But I do u nd er s t and that
representatives of NPPD, Nucor a n d p er h a p s o t h e r s wil l be
looking at this issue for further amendment on Select File, and
I want to provide that warning to you and also alert you to the
fact that this bill is perhaps a bigger issue than it's being
made out to be. How our public power districts deal with the
public is a very important issue, because t hey ar e ou r powe r
districts, they are not private entities. T hey are e l e c t e d b y
us, they are owned by us and they ought to respond to the public
perhaps more than they have in the past to let us know what they
are doing and why they' re doing xt. To think that public notice
is adequate with one small town newspaper, when the di strict
covers most of the st ate, seems to m e to really n ot b e
representation of what I would consider true public notice. So
I don't have a particular way to improve this at this time. The
b i l l doe s , I t h i n k , t ake a st ep i n t he r i gh t d i r ec t i on , bu t I
think we' ve got a problem here perhaps bigger than t h is b i l l
c urren t l y add r e s s e s . I, for one, want t o lo ok at t h i s
l eg i s l a t i o n f u r t h e r o n S e le c t Fi l e . I just wanted to share that
c oncern w i t h y o u .

SPEAKER BARRETT: Th an k you . Furthe r d i scu ss i o n on the
advancement of the bill. Senator Schmit, followed by Senators
Abboud a nd Schel l p e per . Senator Schmit.

SENATOR SCHMIT: Mr. Pr esident a nd members, I am deep ly
appreciative of my good friend, Senator Wesely, alerting you to
the possible chicanery, et cetera involved in this bill. I t ' s
not often that we have such a dedicated public s ervant wh o h a s
so much knowledge of a power industry that h e c a n al way s , o f
course, spot this sort of clandestine operation. B ut we a r e
indeed twice blessed here, I guess, in some of these instances.
But I ' d j u st l i ke t o say t h i s , I do share with him some of the
concern t h a t h e h as express- I relative to adequate public
noti ce . And we have agr e ed u p on some amendments to the bill
which we think...we have not agreed upon them, w e h av e ag r ee d ,
Senator Robak and myself have talked about this, that there are
some concerns that are going to t r y t o b e add r e ss e d by the
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principles involved in this issue. Senator Wesely is correct
that there is some concerns with the Nucor situation. I shar e
s ome of t h o s e c o n c e r n s . But I would just want to point out t o
you that certainly matter of public notice has always beena
concern of mine. I do not in any way intend to try to abdicat e
that area of responsibility. On the other hand I want to point
out also that public power is a very vital part of Nebraska. I
have from time to time taken it upon myself to look into some of
those operations and have encouraged some modernization of the
public power industry usually, I might add, without much help
from this body. And I would suggest that we proceed as the
overall board of directors of public power that we' l l h ave a n
opportunity to address some of those issues. A s respons i b l e
individuals we have a major responsibility to the rate payers of
this state to do that which is in our power t o h o l d d own t h e
cost of e lectric energy. To the extent that we can do so we
certainly ought to take action. I hope t h a t you wi l l advance

Johnson.

t he b i l l .

S PEAKER BARRETT: S e n a t o r A b b oud .

SENATOR ABBOUD: Nr. President,c ol l eagues, I p l an t o support
LB 628. But I would like to echo Senator Wesely's remarks in
regards to pu b l i c n ot i c e i n gene r a l b y pub l i c bod i e s . I t h i n k a
lot of times, not just p ublic power districts, but cities,
counties and other political subdivisions v iew t h e se l aws a s
something to try to be avoided rather than an opportunity to
p rovide p u b l i c i n p u t i n t o i mp o r t a n t d ec i si on s . I think a lot of
times they get themselves into more trouble by not providing
adequate notice to th e pu blic. It's my hope that with this
piece of legislation there will be more notice to individuals in
that particular portion of the state that N PPD does provide
power t o . Th a n k yo u.

SPEAKER BARRETT: Senator Schellpeper, followed by Senator Rod

S ENATOR SCHELLPEPER: Than k y o u , N r . Sp e a ke r a n d members . I
also rise to echo what Senator Wesely said. The Nucor S t e l i s
in my district. And I would hope that things can be worked out,
and Jennie Robak has assured me that they will be on Select
File. So, with that comment, I will just vote for the passage

S PEAKER BARRETT: T h an k y o u . Senator J o hnson .

of the bill at this time.
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l icenses.

SENATOR R. JOHNSON: Nr . President, members, as I reviewed
Senator Robak's letter I was struck by something in her l e t t er
that maybe I have no concern or no reason to have concern w ch
this provision. But it says at present time the public body
must provide reasonable notice "by a method designed by e a ch
public body". One of the problems we ran into, if I rec all,
with liquor licenses in providing local opt i o n f or l i quor
licenses was that there seems to be concern that standards need
to be set t hat w ere uniform, so that those standards were
uniform across the state, so that a denial of a liquor license
was not arbitrary, I think, by the city council. I don' t k n o w
if this bill....I realize this is a totally separate subject,
but sometimes when you are using methods that are designed by
each public entity, whether it's a municipality or an NRD or
what, I 'm won d e r i n g i f wha t i s reasonable t o an NR D or a
municipality may be the same r easonableness as t o a county
board, f o r e x ample . I gue s s a l l I can . ..I' ll ask Senator Robak,
she has the r emainder of my time, if she'd like, to address
that. Maybe you covered that when I was off the floor, but I 'm
just curious if this has any connection with a similar problem
that we saw with the g ranting of local option on l iquor

SENATOR ROBAK: Yes, LB 628, it does provide a standard now fo r
all levels of local government, every city, every county , ev er y
school bo a r d and ev er y NRD, an d on a n d o n an d on , se t s t he

S PEAKER BARRETT: T h ank y o u . Any other discussion? If not, any
closing statement, Senator Robak?

SENATOR ROBAK: Yes . LB 628 is not concerned with electric
rates, or even concerned with public power districts. L B 628 i s
only concerned with a portion of the Nebraska open meetings law.
The p u r pose of LB 628 i s t o remove the un certainty which
currently exists as to the laws notice of requirements f or a l l
agenda items at all public meetings at all levels of local and
state government including every ci t y , every c o unty , every
school bo a r d , eve r y NRD and on and on and on an d on . The r e w as

editor i a l i n t he '
Jo recently that mistakenly

created the impression that LB 628 is a bill which is being
promoted by the Nebraska Public Power District to permit i t t o
i ncrease r at e i ncr e a s e s upon its customers without public
notice. NPP is a political subdivision of the State of Nebraska

standard.
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which i s g o v e rned by a b o a rd of directors whose members are
elected from districts a cross th e s t a t e . The members of the
board, which include monthly meetings, are subject to the public
meetings law. The l aw wh i c h app l i es t o a l l pub l i c
subdivisions...all political subdivisions and all state boards
and commissions requires public bodies to give reasonable
advance publicized notice of their meetings. If a public body
does not p r o v i d e t h e required notice, the law pr ovides al l
actions taken by the public body at the specific meeting can be
declared void. In the case of NPPD actions taken at m eetings
are not limited to the setting of wholesale and retail electric
rates,. but include awarding of contracts, the issuance of bonds,
approval of expenditures and many o t h er i ssue s rela ted t o
running a p u b l i c ut i l i t y . The ability of a court to declare any
and all actions taken during a public meeting void, based on a
determination that there was some defect in the notice which was
given under the public meetings law, is such a severe san c t i on
that there should be no room for uncertainty regarding the
meeting of the notice requirement and the word reasonable. But
r easonable i s no t defined in statute, nor ha s i t eve r b een
adequately defined in case law. The uncertainty that h as b e e n
created by the federal courts order needs to be dealt with by
the Legislature, not just for the sake of NPPD, but for the sake
of all public bodies in the state. In summary, NPPD and all
other public bodies need to know that actiors taken at a public
meeting are valid and will not be set aside in a la ter c ourt
chal l e nge b e cause o f un i nt e n ti o n a l c o mp l i a n c e w i t h a n i nd e f i n i t e
not i c e st and a r d . LB 628 d o e s n ot ch ang e t he ope r a t i v e
p rov i s i o n s o f t h e pu b l i c m e e t in g s l a w i n any respect. It will
p rovid e ass u r a nc e t o all of the p ublic bodies that provide
notice in the manner specified in the bill that they are in fact
complying w i t h t h e l aw. I ask f o r yo u r sup p o r t i n ad v a n c i n g

S PEAKER BARRETT: Th a n k y o u . The question is the advancement of
I B 628 t o E & R I n i t i al . All in favor vote aye, opposed nay .
Have you all voted? R ecord vote has been re qu e s t e d. We ' r e
voting on the advancement of t h e b i l l . Hav e you a l l v ot ed ?
Senator Chambers. Senator Chambers not voting in lieu of a call
f or a r e c o r d v o t e , d i d you say? Sen at o r Ch a mbers , you are
a sking f o r a r eco r d vote . Th ank you . Then the C l e r k , I
believe, can abide by your wi shes. A nyone e l s e c a r e t o vo t e ?
Please r e c o rd , N r . Cl e rk .

CLERK: (Read re c o r d vot e a s f ound on p ag e 1 3 8 9 of the

LB 628.
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Iegislative Journal.) 38 ayes, 0 nays, Mr. President, o n t h e
advancement of L B 628 .

S PEAKER BARRETT: L B 6 28 i s ad v a n c ed . L B 6 8 1 .

CLERK: LB 681, Mr. President, introduced by Senator Lindsay.
(Read.) The bill was introduced on January 19, r efe r re d t o t h e
Banking Committee, advanced to General File. I have committee
amendments pending by the Banking , Co mmerce an d Insurance
Committee, Mr. President.

SPEAKER BARRETT: S e n a t o r L a n d is , on the amendments, please.

SENATOR L A NDIS : Th an k you , Mr. Speaker, mem bers o f t h e
Legislature. This bill by John Lindsay regulates rent-to-own
operations. The bill is premised on the model of Iowa, and they
have been regulating rent-to-own operations for several years.
Iowa, however, h a s p a sse d the UCCC, the Un iform Commercial
Credit Act (sic) and it's b i l l i s wr i t t en i n a wa y t h a t
contemplates recovery and acknowledgment under t hat l aw. So
when John brought this idea to the bill drafters ome of t h o s e
assumptions of UCCC tie ins were written in the green copy. The
committee adopted an amendment which is substantially all of the
rules that John wants the State o f Ne braska, absent those
mistaken bill drafting assumptions that worked into the green
copy of the bill because of the Iowa connections t o t he UCC C ,
which N e b r a sk a d oe s n o t h av e , The white copy or the committee
amendment should be treated as the bill for your purposes. And
t hi s i s b asi c al l y a scheme of regulation overseen b y t he
consumer, on one pa r t , and the Department of Banking and Finance
on the other. It lists the kinds of f ees that r ent - t o - o w n
operations may charge and may not charge. It lists the kind of
disclosures that must appear on the face of contracts, it limits
the kind of misleading advertising that rent-to-own operations
may have. It limits the right of rent-to-own operations to take
back goods without giving the consumer a chance to purchase the
goods. It gives the consumer a right to renegotiate should
there be a late payment late in the paying off of this kind of
contract. I can tell you that the committee advanced t h e b i l l
unanimously quite impressed with the attempt by Senator Lindsay
to protect consumers from practices by some of t h e mo re
unscrupulous representatives of the industry. T he indus t r y w a s
present before the committee, they testified in a n e u t r a l
capacity. The y said that they did not object to r egula t i o n so
long as that regulation was reasoned, principled and f a i r and
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2 20, 240 , 2 62 , 3 48 , 3 7 2 , 3 99 , 4 0 1
4 31, 438 , 4 3 8A , 5 46 , 5 4 8 , 5 6 9 , 5 6 9 A
5 82, 582A, 5 92 , 6 0 6 , 6 0 8 , 6 2 8 , 6 3 7
6 81, 706 , 7 7 7 , 7 9 0

Mr. Cl e rk ' ?

advancement 592.

the time Senator Abboud can have to finish his closing.

S PEAKER BARRETT: T h ank y o u . The question is the advancement of
the bill to E & R Engrossing. All in favor vote aye...thank
you. Roll call vote has been requested in reverse order. So be
it . Nr . Cl er k .

CLERK: (Roll call vote read. See pa ges 1431-32 o f t h e
Legislative Journal.) 2 7 ayes, 1 0 n a ys , N r . P r e s i d e n t , on the

S PEAKER BARRETT: L B 592 advances . Any t h i n g f o r t he r eco r d ,

CLERK: I d o , N r. Pres i dent , t han k y o u . Your Committee on
Enrollment and Review respectfully reports they have c a r e f u l l y
examined and reviewed LB 262 and recommend that same be placed
on Select File; LB 569, LB 569A, LB 606, LB 628, LB 681, LB 78,
LB 438, LB 4 3 8A , L B 7 0 6 , L B 4 7 , LB 7 5 , LB 5 4 8 , L B 5 8 2 , LB 5 82 A ,
L B 240, L B 7 90 , L B 7 7 7 , L B 4 4 , LB 4 4 A , L B 637, LB 66 , L B 5 46 ,
L B 87, LB 22 0 , L B 3 7 2 , L B 3 9 9 , L B 4 0 1 a n d L B 6 0 8 , some of w h i c h
have E & R amen d ments attached, Nr. President. (See
pages 1432-44 of the Legislative Journal.)

Nr. Pr e s i d e n t , you r Committee on Health whose Chair is Senator
Wesely reports LB 348 to General file with committee amendments
attached . Th at ' s signed by Senator Wesely as Chair. (See
page 1444 of the Legislative Journal.)

That's all that I have, Nr. President.

S PEAKER BARRETT: T h an k y o u . A s announced b e f o r e r ecess, we
will move back to LB 431 and LB 431A. LB 431, Nr . Cl er k .

CLERK: Mr. P re si d e n t , the first item I have
Enrollment and Review amendments.

S PEAKER BARRETT: S e n a to r L i n d s a y .

SENATOR LINDSAY: Nr. President, I move that
amendments to LB 431 be adopted.

SPEAKER BARRETT: The question is the adoption of the E & R
amendments to LB 431. Those in f a v o r s a y aye . Opposed n o .
Carried . Th e y a r e a d op t ed .

on 4 3 1 a r e

t he E & R
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SPEAKER BARRETT: You have heard the mo-ion to advance L B 5 6 9 .
Those i n f av o r s a y a y e. op po s e d n o . Carried. The bill is

of the E & R amendments to LB 606.

advanced.

CLERK: Sen at o r , on LB 569A, I have no amendments to the bill.

SPEAKER BARRETT: Sena t o r M o o re .

SENATOR NOORE: I move we a dvance L B 5 6 9 A .

SPEAKER B ARRETT : An y d iscu s s i o n o n t he advancement of the
A bill? Senator Wesely, your light is on. Sen a t o r Sch e l l p e p e r .
Thank y ou . Sh al l t h e A b i l l , 569A , b e advanced? Th o se i n f av o r
say aye . Opp osed no . Carr i e d . The b i l l i s ad v a n c e d .
L B 6 06 .

CLERK: LB 606 , Sen a t or , I have Enrollment and Review amendments
p ending .

SPEAKER BARRETT: Se nat o r M o o re , excuse me , S e n a t o r Li n d say .

SENATOR LINDSAY: Thank you, Nr. President. I move the adoption

SPEAKER BARRETT: Shall the E & R amendments to 606 be a dopted ?
Al l i n f avo r say aye . Opposed no . Ca r r i ed . The y ar e a dopted .

CLERK: I have nothing further on that bill, Senator.

SPEAKER BARRETT: Se nat o r L i nd s ay .

SENATOR LINDSAY: Nr. President, I move that LB 606 as amended
be advanced to E & R for Engrossment.

SPEAKER B A RRETT : You have heard the motion to a dvance 6 0 6 .
Those i n f av o r say aye . Opposed no . Car r i ed . The b i l l i s
advanced . LB 628 .

CLERK: LB 6 28 , Sen at o r , I have E & R, first of all.

SPEAKER BARRETT: Se na t o r L i nd s ay .

SENATOR L I N D SAY: Nr. President, I would move the adopt i o n of
the E & R amendments.

4547 '



Apri 1 19, 1 9 8 9 LB 628

SPEAKER BARRETT: Shall the E & R amendments to 628 be adopted?
All in favor say aye. Opposed no. C arried . The y a r e a d op t ed .

CLERK: Nr. President, Senators Norrissey and Wesely would move
t o i n de f i n i t e l y po s t p one t h e b i l l . Senator Robak would h av e t h e
option of laying the bill over at this time, Nr. President.

SPEAKER BARRETT: S e n a t o r R o bak, yo u r wi sh e s ' ?

SENATOR ROBAK: I wi l l t ak e i t up .

S PEAKER BARRETT: T a k e i t u p n ow ? T hank you . Se n a t o r Wese l y .

SENATOR WESELY: Th an k you . Nr. Speaker, m embers, S e na to r
Norri ssey and I and some other senators have talked about t h i s
piece of legislation. If you recall, on General File, I issued
a concern and a warning about what this bill did and s u ggested
that we take a look at it, which I have done. In addition,
there were some negotiations occurring between the Nucor Company
and NPPD about how to handle the particular problems t hat t he y
have that initiated this bill,and I want to go back and start
from the beginning and try and highlight what I think the
situation is. In 1987, in April,which is about two years ago,
Nucor was awarded $4.4 million in a court action that said
essentially that their rates w e r e i nc r ea s ed b y N PPD w i t h
u nreasonable n o t i c e . In o t her wo r d s , NP PD had a r at e hearing ,
adjusted their rates upwards,and did not give adequate notice
and, as a result, the rates were overturned and $4.4 million was
returned to Nucor Steel. As a result of that court a cti on , we
have this piece of legislation and to essentially put into
statute what the court said was unreasonable notice. At the
time that NPPD and Nucor had this difficulty, NPPD"s practice
was to only advertise in the C as to a n o ti ce o n
their hearings. Of course, the o e d oes no t h av e
a wide distribution around the state. It i s localized in
Columbus and Nucor Steel is just outside of Norfolk i n St an t o n
County, in Senator Schellpeper's District, and in Stanton County
there is only one subscriber to this particular newspaper,and
the rate increase that was being proposed affected but on e
entity, and that being Nucor Steel, but no notice was provided
to Nucor, and away they went with the rate increase without a
chance to be challenged by Nucor Steel. Well, Nu c or d i d go t o
court, As I said, they won the case and the court did rule that
the idea of having a small town newspaper have a notice when, in
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fact, the matter before the body, in this case, NPPD, a ffec ted a
resident in a different county that didn't have access to that
notice was unreasonable . But what we are a bout to d o i f y ou
adopt this bill, if you pass this legislation, is put into
statute this very practice, that this language in L B 628 w o u l d
not allow not only NPPD but other public entities in this state
the right to publish a n otice in their local home-based
newspaper and count that as adequate notice when, in fact, the
decisions they are about to make affect people that have no idea
that there was about to be a decision made or a h e a r i n g he l d .
The open meetirgs law in t his fashion is being flaunted and
ignored by this practice. Now there is no doubt in my mind a s
to the injustice perpetrated by NPPD and the court did act and
decide against them, but what we are trying to do here is f a r ,
far worse than what NPPD did because it affects more than NPPD.
It affects all these entities that are under the o pen mee t i n g s
law a n d I , fo r on e , do not feel that this standard of open
meetings access and notice is, in fact, r easonable , a n d I wou l d
argue that we should kill the bill and allow us to proceed with
the idea that better notice is required t han t h i s b i l l wou l d
provide for. Now to give you an example on rate matters and the
difference of opinion of how these are handled, the LES board
has adopted a policy that says the following: Ratepayers will
b e n o t i f i ed v i a t h e i r e l e ct r i c b i l l t ha t a ch an g e i n e l ec t r i c
rates has been p ro posed. A nd the d a t e a n d p l a c e o f t he bo ar d
m eeting , h e ar i n g w i l l b e i n c l ud e d , and an idea of what the rate
increase will amount to, so that the public, the people, have a
chance to know when they are about to face a rate increase and
have a chance t o r e s pond. It i s p u b l i c pow er and o u r stat e i s
the only public power entity in the country, the only state
fully under public power, a nd the pu b l i c d o e s h av e a n ownership
in our public power system. But if they aren't informed of rate
setting decisions, they can't act and represent themselves. But
LES ha s r e sp o nded , I think, in a constructive fashion. What
d oes NPPD have t o sa y ? In their policy, they say mandato r y
requirements for transmitting information to each customer would
result in little if any additional benefits while creating
considerable additional cost. What this says is it isn't going
to help anything to let customers know that there is a rate
i ncrease, t h e r e i s l i t t l e i f any addit i o na l b ene f i t , and t he
cost does not justify doing that. Well, I t h i nk t he y a r e p l u mb
wrong. When they send out mailings and they send out b i l l i n g s ,
it ought to be part of that process to let those ratepayers know
as an insert, perhaps, in their billing that they are about to
have a r a t e i nc r e a se . That is not too much to ask. I t i s t he
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f ai r and r easo n ab l e thing that most public power districts
follow right now. In fact, you will find that to be a common
practice but NPPD does not adhere to that. They f eel that
publishing a little notice in a small town newspaper is all that
is required under the law. Well, the court said, no, that is
not right. So now they are coming back in to change the law so
that would be allowed for. Now this is just one example. NPPD
is but one entity affected by this, but, clearly, if you are
concerned with the people being able to know what is being done
to their rates in public power, what is being done in any other
public entity in the state, you don't want to adopt this bill.
This bill would truly change the standard s t hat w e no w hav e
which are supposedly set on an individual case by case basis but
also supposed to be reasonable efforts to notify the public of
what a boar d or pub l i c e ntity is t o d o, an d so, i n my
estimation, to proceed with this bill is a serious mistake. I
have got a handout from the co Jo I, which did alert me
to this problem, and I hope you have had a chance to read it.
It is an excellent summary of the situation. It h as b ee n
responded t o b y N PPD an d Sen a t o r Rob a k has sent out their
response, but I truly think their attempt to trivialize the
issue is a mistake. It is a big issue. I t i s a b i g p r ob l e m .
We haven' t h ad b i g rate increases lately for t he gen e r a l
ratepayers but that can change at any point and they deserve the
chance t o know when their rates are going up, just as Nucor
Steel deserved the right to know when their rates are goi ng up
to th e t une o f something c lose t o $7 mi l l i o n, o f wh i ch
$4.4 million was returned to them. That is a big increase and
to not have the right to know and right to participate in that
decision is wrong. So I would ask your support t o k i l l t h i s
legislation. This is the best way to proceed at this time.
Unfortunately, we are in that situation. I haven' t h a d a c ha n c e
to see if there is any compromises or alternatives but certainly
this change is unwarranted and unjustified.

SPEAKER BARRETT: Tha n k yo u . Senator Robak , p l eas e , on t he
motion to indefinitely postpone.

SENATOR ROBAK: Y es, t h ank y ou , N r . Pre s i d e n t , members of the
Legislature. I would like to respond also to Senator Wesely and
k ind o f e x p la i n t h i s b i l l a l i t t l e b i t . I t h i n k he i s
misunderstanding the i nten t of t h i s b al l . LB 6 28 p r o vi d e s a
definition in statute of what constitutes reasonable advance
public notice for public bodies under the open meetings law. At
present, right now, public bodies must give reasonable notice by
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any method designated by that public body. This bill does not
change the substance of that law, but provides an optional
definition of reasonable. Reasonable n otice to mean,
"publication at least three days prior to the meeting in a legal
newspaper in the county where the principal office is located,
or if there is no such paper, in a n y l egal new s paper widely
circulated in the county." The issue of what constitutes
reasonable advance public notice has b ee n cha l l e nged i n the
courts. LB 628 is necessary because a federal district judge
ruled in December of 1988 that notice published i n a l ega l
newspaper was not r easonable adv a nc e publ i c notice .
Unfortunately, that same judge d id not define what was
reasonable. It is our j ob as legislators to define what
r easonable i s . LB 6 28 i s n ecessary t o mak e a l e g i s l a t i v e
statement that notice published in a legal newspaper three days
in advance of the meeting is reasonable. Without legislative
guidance, public bodies have no assurance that the notice they
give will be adequate. Because of t he pos s i b i l i t y t hat an
action taken at a public meeting w' thout reasonable advance
public notice can be declared void, we must provide a s pecific
defin i t i on for r ea son a ble advance public notice. LB 628
corrects this situation by giving one definition of what is
reasonable advance public notice. Right now, under the law if
proper notice of a public meeting is not given, a ny act i o n t a k e n
at that meeting can be c h allenged and potentially may be
declared void. This is the case even if the public body did not
intentionally fail to give proper notice. So what we a r e r e a l l y
t alking about here i s that a public body may be in technical
violation of the open meetings law, even though unintentionally.
LB 628 is not concerned with electric rates or even with public
power districts. It is onl y concerned with the portion of
l4ebraska open meetings law. The purpose o f t h i s b i l l i s on l y t o
remove the uncertainty which currently exists as t o t he l aw' s
notice requirements for all agenda items at all public meetings
at all levels of local and state government, includ ing ev er y
city, every county, every school board, e very NRD, and on and o n
and on. The abi lity of a court to declare any and all that
actions taken during a public meeting void based s im p l y on a
technical violation is such a severe sanction that there should
be no room for uncertainty regarding the meeting of t he no t i c e
requirement and the word "reasonable". But reasonable is not
defined in statute nor have the courts given u s an y gu i da n c e .
The fed e r a l cour t ' s or de r needs t o be de al t with by t he
Legislature for the sake of all public bodies in the state. In
summary, all public bodies need to know that actions taken at a
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public meeting are valid and will not be void be c a use o f t he
unintentional failure to give reasonable advance public notice.
LB 628 does not change the operative provision of the public
meetings law in any respect. Senator Wesely, I will repeat that
one more time. L B 628 does not change the operative provision
of the public meetings law in any respect.

SPEAKER BARRETT: One minute.

SENATOR ROBAK: In fact, it will provide assurance t o publ i c
bodies that chcose to provide notice in compliance with this
bill they are, in fact, complying with the law. I ask f o r y ou r
support o f LB 62 8 . Than k y o u .

SPEAKER BARRETT:
the motion?

SENATOR CHANBERS: Yes, Nr. Chairman and members of t h e
Legislature, I support the kill motion and I have discussed the
problems I find with the bill with Senator Schmit and with t h e
representative of NPPD out in the lobby. This bill was brought
for NPPD despite what Senator Robak says. It had to be f ramed
to deal with all public b odies b e c ause NPPD comes under t h e
public meetings law. But here is th e si tuation, N PPD h a s
customers in 87 counties. They want the bill to be passed so
that it says they need publish notic e on l y i n t h e Columbus
newspaper. T his Nucor is located in Norfolk which is less than

aB d oe s no t g o
there, so here is what the federal judge said. So even i f you
put this language in the bill, you are flying i n the face o f
what the judge said. The court finds that under either a due
p rocess t e s t o r t he Nebraska st at u t e , NPPD di d n ot p r ov i d e
r easonable no t i ce in this case. So what NPPD is asking you to
do is to change the open meetings law to conform to what NPPD is
doing now, which is publishing notices of these meetings for
rate changes only in the o The judge ha s s a id
that under a due process analysis that is not valid. I t i s n o t
notice that is required b y d u e p r oc e s s an d t he j ud g e g o e s
further. On page 10 of his opinion, his memorandum, h e says ,
"Reasonable notice is not defined in the statute nor has it been
adequately interpreted i n case l aw , bu t s e e C' o

e e 3 9, the posting of a notice in t h r ee
public places at 10:00 p.m. on the date preceding a hearing is
not reasonable a dvance pu blic n otic e as r eq u i r ed by
S ect ion 8 4 - 8 4 1 1 . " Now get this, in another context, the

Senator Chambers, would you care to discuss
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Nebraska Supreme Court held that "Notice c an b e c on s i d e r ed
adequate only if it is transmitted in a manner which at a
minimum has a reasonable certainty of resulting in actual
notice". That is from
and t hen i n par en t h e ses , (adopting restatement second of
judgments, Sec. 21(b), 1982.) What the federal judge said i s
that NPPD is not giving notice to the ratepayers. T he lady o u t
there from NPPD says they have contracts with ci t i e s r equ i r i ng
them to notify them, but think of the majority of customers who
are not cities and get no notice. When I a s ke d h er why t h ey
didn't put the notice in the billing statements, s he said p eop l e
don't re ad these and that sometimes they go to renters and not
tc owners. I indicated but if t hey put the n otice in t h e
billing statements, then they could show that there was a good
faith effort to give that notice, and what the judge did point
out in his opinion is that in their billings, NPPD does send
seasonal messages and various advertising material, so they can
put t hat i n t h e b i l l i n g n ot i c e . But when it comes to giving
notice to the customers of a proposed rate increase, they don' t
want to put that in the billing notice. They don' t w an t t o
publish in a legal paper in all of the counties where they have
customers . Th ey wan t t o pub l i s h i t i n t h e u e
only, and then they want us to put into law, and this is th e
effect of that amendment that is in 628, if NPPD.

. .

SPEAKER BARRETT: One minute.

SENATOR CHAMBERS: ...publishes notice of a meeting where a rate
increase will be c onsidered, it is published in the ~ol @has
~e ecgg@g, then that serves as notice to all t he r at e p a y er s i n
8 7 count i e s i n Neb r a s k a , and remember what the federal judge
said, that for the notice to comport with due process, it has to
be transmitted in a way that has a reasonable likelihood of
p rovid i n g act u al n ot i ce . Th i s i s NPP D ' s b i l l . N PPD los t a
lawsuit. They are now asking the Legislature to put into law a
definition of reasonable notice that the court has already said
is not reasonable. This bill would make law what NPPD does now,
and what NPPD does now has been r u l e d b y t h e federal court to
not give the reasonable notice required by due process.

SPEAKER BARRETT: Time. Senator Norrissey, followed by Senator

SENATOR NORRISSEY: Thank you, Nr . Sp e aker an d m embers. Pret t y
much all of my arguments have been stated by Senator Wesely and

Schmit .
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Senator Chambers. I would note that. . .we l l , I h av e a q ue st i on
f or S ena to r R o b a k .

S PEAKER BARRETT: Sena t o r R o b a k .

SENATOR ROBAK: Ok ay .

SENATOR MORRISSEY: Senator Robak, since that court ruling, how
has NPPD done their public notices?

SENATOR ROBAK: I t i s s t i l l by t he n ewsp a p e r s . They h av e
expanded to 10 different newspapers.

SENATOR MORRISSEY: They have gone to 10 different newspapers?

SENATOR ROBAK: R ight.

SENATOR MORRISSEY: Al l r i gh t , and t h ey a l so , I mi g h t . . . t he y
also advertise on a regular b asi s i n qu i t e a f ew different
newspapers a c r o s s t h e state to different PR items.

SENATOR ROBAK: I am no t re al l y su r e about that because the
i n t en t o f t h i s b i l l i s s i mp l y t o p ut i n statute what reasonable
advance public notice i s . I d on ' t v i e w t h i s b i l l a s an NPPD
bill or a public power district bill.

S ENATOR MORRISSEY: O k ay . Well, I do, in fac t, be li eve they
adver t i se on a r e gu l a r b asi s i n man y new s p a p e r s acros s t h e
state. They are right now doing t hei r p ub l i c no t i c e s i n a t
l eas t 10 news p a p e r s , as you tated, and f the intent of this
bill is to establish a reasonable intent, I maintain that one ad
ir . one ne w spaper i n a very small segment of their business area
is not re asonable intent, and I w o u l d su p p o r t t he k i l l mo t i on ,

SENATOR ROBAK: May I ask you a ques t i o n ?

SENATOR MORRISSEY: Well, I don't know if you can o r n o t .

SENATOR ROBAK: What is r easonab l e ?

SENATOR MORRISSEY: What is...I will tell you what r e a so n a b l e
i sn ' t . O ne a d, one ne ws p a p e r , one town in a ver y small
percentage of your business district is not reasonable. Thank

r easonabl e n ot i ce .

you.
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SPEAKER BARRETT: Th ank y ou . Senator Schmit, f>llowed by
Senators Wesely and Robak.

SENATOR SCHMIT: A very quick question of Senator Morrissey.
Then, Senator Morrissey, is reasonable notice an inch and a half
classified-type ad nailed to the court house door and the city
hall door in Omaha to notify 500,000 people a reasonable noti ce
f or t h ose p eop l e ?

SENATOR MQRRISSEY: No.

SENATOR SCHMIT: Well, that is what you just approved in LB 298.
You voted for the bill. Ladies and gentlemen, Senator Chambers
is correct. The stipulation as to what is reasonable n o t i c e h a s
arisen out of t he dilemma between Nucor a n d NP PD b eca u s e
as...and he has quoted correctly from the judge's statement, but
I want to p oint out this, that this same dilemma which faces
NPPD faces OPPD, faces the REAs, faces the N RDs , f ac e s ev er y
public entity. Now if you choose to try in your zealous
endeavor to put a burden upon NPPD, you are going to do the same
to each and every other public entity. I have no p r ob l e m with
that, but I ju st wanted to raise one other question. Senator
Chambers asked the question, and justifiably so, why not put a
notice in the b illing statement? Not a bad question. The
answer, a s I w o u l d s e e i t , i s t h i s . With hundreds of thousands
of billing statements going out, what is to prevent myself as a
customer from saying there was no notice in my enve l op e of a
rate increase, and, therefore,I take the entity to court and
protest the rate increase. There is no way that NPPD or OPP D,
LES, or anyone else, Senator Wesely, can prove that they did, in
fact, put that notice in there, and if they can' t, then the
burden i s u p o n t h e m. I have now at this time an NRD which sent
a notice to a divorced wife's former residence of improvements
being done under the NRD statutes. She did not receive the
n otic e a t he r n e w addr e ss . She has a very legitimate complaint
and it will probably result in some litigation. So i f you g et
to...the more finite you make the notice requirements, the
greater the burden upon the entity. Now I can unders t and and I
did not condone the difficulty between NPPD and Nucor. T hat i s
being addressed, and this bill, by agreement between N ucor a n d
NPPD, will have no impact upon that lawsuit. They have agreed
upon that, so that is not an issue here. What is an issue is,
do you want to place something in thestatute, the judge has
said the statutes are unclear. Therefore , we ought t o t r y t o
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clarify them. If, in fact, we want to make them put a notice in
every single billing statement, fine, but bear in mind, Senator
Wesely, LES must do it also, and OPPD must do it also, and every
REA must do it also, and do you know what it is going to do? It
is going to add to the light bill. Now that is fine if y ou
don' t mind that. It makes no difference to a public power
entity. It is not going to cut into their profits. You j u st
add it on the old light bill and that can be done. T hat can b e
done. Be ar i n mi n d that this problem will not g o away ,
Senators, if you kill the bill. The problem is still there.
The only t h i n g i s t h a t i t wi l l , h ope f u l l y , shift to some entity
other t h an NPPD next time. I would not want to wish Senator
Wesely the bad luck that it would shift to LES. I w o u ld no t
want to wish my good friend, Senator Chambers, the bad luck it
would shift to OPPD, but he would welcome that. It couldn' t
happen to more deserving people, he says. I would tend to agree
from time to time, especially yesterday, there was a time when I
agreed with that entirely. But the point I want to make is
this, that the greater we specify the speci f i c n ot i ce , and I
also in a way wish now we had held the bill over. I am no t a n
expert on the bill, as you can see, but I hope that you d o n o t
k i l l t he b i l l , t h at we d i sc u s s t h e b i l l , t h at we f i nd so me t h i n g
t hat we can r e a sonabl y . . .

SPEAKER BARRETT: One minute.

SENATOR SCHMIT: ...work on this,and tha t w e c a n maybe f ind a
solution. Sena tor Robak, I hope that maybe we can get Senator
Wesely to withdraw that kill motion and talk about the bill some
more.

SPEAKER BARRETT: A priority motion on the desk.

CLERK: Mr. President, Senator Chambers would move t o b r ack e t
the bill until April 26.

SPEAKER BARRETT: S e n a t o r C h ambers .

SENATOR CHAMBERS: Mr. Chairman and members of the Legislature,
at no point have I said that we should not try to give an
indication in the statute, if we can, of what reasonable notice
would be, and my hope was that when the kill motion wer e r ead
that the bill would be laid over so that we could work something
out. I have asked that it be bracketed for a week because that
would give us all the opportunity, w ho have an i n t e r e s t , t o d o
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something, and when Senator Robak a s ke d w h a t i s r easo n able
notice, and the co urt had indicated that it has to be notice
calculated to give the people who are involved actual notice of
the meeting. It doesn't say that you have to guarantee that
every ratepayer who is affected receives actual notice. The
method that you employ has to be designed to give actual notice
and that would be met if it was adopted as a policy to put these
notices in the billing statement, and if one ratepayer actually
did not get the notice, that would not be sufficient to say that
the method of giving notice was inadequate. Y ou could s how t h a t
the policy and the me thod was aimed at getting notice toal l
those who are affected, and because of the l arge n u mber , som e
may say that they didn't get it when they did, some may actually
nc t get it, but such a large number and such a large percentage
would have the notice that the interests of all of those in the
affected class could be looked after. So I am not asking that
NPPD, OPPD, LES or any other power district be required to prove
that every ratepayer received actual notice, but what should be
avoided is what we have in the present set of circumstances, and
I want to se e if I can find what the judge said here. On
page 11 of his memorandum opinion, the court finds that a s ing l e
publication in the classified section of the Columbus newspaper
with a limited coverage area which, in fact, did not include the
City of Norfolk does not fulfill NPPD's obligation to give Nucor
reasonable notice and an opportunity to be heard with respect to
t he r at e s t o b e ch ar g e d N u c o r . The notice published in the

0 r did not contain any specific notice that rate
setting was the subject of the board meeting. The pub l i ca t i o n
provided no more than that a n a g enda cou l d b e i n sp ec t e d at
general offices in Columbus. So the notice printed in the

s e r did not even notify the people that rate
settings were to be considered. So what I am hoping the body
will agree to do is bracket this bill. Now a bracket motion can
prevail on a request for unanimous consent. If that fails, then
I would have to take a vote. B ut be f o r e a s k i n g for unan i m ous
consent, I wanted to make it clear that I am not doing this just
to delay the bill, but to delay it in order that we will have an
opportunity to try to craft some language that can be reasonable
for these power districts but, at the same time, not impinge on
a way not foreseen or desired on every other public ent i t y i n
this state who is su bject or that is subject to the open
meetings laws. Remember, if this law is passed, you are t ak i ng
NPPD's current practice and making it the law for every public
entity in this state as far as the public m eetings law is
concerned. So I am going to ask unanimous consent to bracket
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LB 628 until April 26.

SPEAKER BARRETT: Th a n k y o u . Ar e t h er e objections to bracketing
t he b i l l f o r a wee k ? Any ob j e c t i o n ? I f n o t , s o o r d e r e d . Th e
b i l l i s b r ack et e d . Excu se m e .

SENATOR ROBAK: Yes, I will accept the bracket motion . I am
willing to di scuss amendments. The only requirement is that
whatever is reasonable for NPPD must be reasonable for all other
p ubl i c bod i e s , i nc l u d i ng s t at e ag en c i e s , and I d o acc ept t h e
bracket motion.

SPEAKER BARRETT: Th ank yo u . The bill is bracketed until
April 26th. Nr. Clerk, LB 681.

CLERK: Sen a t o r , I h av e , on 68 1 , I have E & R amendments, f i r s t
of a l l .

SPEAKER BARRETT: Se n a t o r Li nd sa y .

SENATOR L INDSAY: Nr . Pres ident, I would move the adoption of
the E & R amendments to LB 681.

SPEAKER BARRETT: Shall the E & R amendments be adopted t o 68 1 .
Tnose i n f av or say aye . Opposed n o . Car r i ed . T hey a r e
a dopted .

CLERK: Nr. President, Senator Lindsay would move to amend t he
b i l l . (See Lindsay amendment on pace 15?0 of the Legislative
Journa l . )

SPEAKER BARRETT: Sen at o r ' inds a y .

SENATOR LINDSAY: Thank you, Nr. President. Col l e a g u es , LB 68 1
is the Consumer Rental Purchase Agreement Act that was advanced
to Select File two or three weeks ago. The amendments t h at I
filed are pr inted i n the Journal, and these amendments were
suggeste d b y E & R, bu t s i nc e they do affect s ubstantive
portions of t he bill, E & R felt it was better to r un t h e
amendments on the floor rather than running them as tec hnical
amendments. It affects four different areas of the bill. The
f i r s t a r e a , t h at i t would take out what is a repetitive
reference to the term " I f a p pl i cab l e " on page 4, line 20 of the
b i l l . Th at p or t i on i s no t i n t end e d , or that change, deletion is
not intended to create any liability on the part of any consumer
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r ecord , M r . Cl er k ?
PRESIDENT: The mot i on f ai l s . Do you have something for the

CLERK: M r . Pr e s i d en t , amendments to be printed t o LB 6 28 by
Senator Schmit. That is all that I have. (See pages 1815-17 of
t he Le g i s l at i v e J ou r n a l . )

PRESIDENT: May I introduce some g u e s t s , p l ea se , of Sen a t o r
B arrett in the south balcony . We h ave 1 5 sen i o r s f r om
Gothenburg High School and their teacher and superintendent.
Would you folks please s tand and b e r ec ogn i ze d b y yo u r
Legislature. Thank you for visiting us today.

CLERK: M r . Pr e s i d ent , Senato" Labedz would move to r econs i d e r
the vote on the motion to o verru l e t he ag e n d a .

PRESIDENT: Sen a t o r L ab e d z , p l e as e .

SENATOR L A BEDZ: Thank y ou , M r . Pr e s i d en t . I nasmuch a s t he r e
was some sen a t o r s exc u s e d a n d o t he r s .

. .

PRESIDENT: The call is r ai sed .

SENATOR LABEDZ: .. .not voting, I t h o u gh t i t mi gh t b e a goo d
idea, in fa ct, an exc ellent idea to reconsider the vote and
possibly convince two senators that this is a right thing to do
because they a re senators' priority bills a nd we h av e t h e sam e
motion coming up on Final Reading that many of us would l i k e t o
support . So I u r ge t h e senators to continue the debate o n t h e
reconsideration and see if we can convince two other senators to
support the motion. Thank you.

PRESIDENT: Th a n k y ou . Senato r C h a mbers , p l ea s e , f o l l o we d by

SENATOR CHAMBERS: Mr. Chairman, and members of the Legislature,
Senator Barrett is completely and totally able to justify what
it is that he does as Speaker, but a p o i n t i s r each ed where
others should say something and this is one of those point.= as
f ar a s I am con ce r ne d . I think th e dis cussion h as be en
cheapened b y t r y i n g t o compare what is being done here to what
Senator Barrett is doing. F ina l R e a d i n g h as b ee n c onver te d b y
us in some instances to a point at which debate o ccurs . Mo t i on s
are offered, then withdrawn, in order that a last statement can

Senator Schmit.
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